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I am pleased to present to you the National Gender and Equality Commissionís (NGEC) report 
on County Governmentsí audit and spot checks on Gender Based Violence (GBV) Legislation in 
Meru, Kwale, and Kisumu & Migori. The report includes dialogue meetings with their respective 
Council of Elders on the use of formal justice systems in the prevention and response to Gender 
Based Violence in Kenya. This document is dedicated to all Kenyans who strive to reduce and 
eliminate the incidences and impact of Gender Based Violence in our society.

The Kenya government has performed fairly well in the enactment of laws, policies and 
regulations on the prevention, response and management of GBV which have been utilized in 
the process of compiling and publishing of this report. To mention a few, the applications of the 
Constitution (2010), Penal Code (2009), Prohibition of Female Genital Mutilation Act (2011), 
the National Gender and Equality Commission Act (2011), international instruments including 
the Convention on the Elimination of all Forms of Discrimination Against Women (1979), 
the Convention on the Rights of the Child (1990), and the Protocol of the African Charter on 
Human and Peoplesí Rights on the Rights of Women in Africa (2003). These form the legal, 
human rights and Stateís obligation context upon the basis of this report, offering guidance for 
the County audits and the advisories on the use of formal justice systems in all GBV cases. 

The Commission, pursuant to its mandate and functions as stipulated in the Constitution of 
Kenya (2010) and in the NGEC Act (2011), in collaboration with UN-Women, facilitated the 
development process for the advisory on the use of formal justice system on Sexual and Gender 
Based Violence (SGBV) and spot checks to audit and monitor County Governments Compliance 
with National and International Legislative Provisions on SGBV. An extensive consultative process 
was followed in every step in the collection and collation of information. Beyond agreements 
on indicator definitions, feedback and validation of the report, the stakeholders outlined their 
responsibilities towards the prevention and response efforts in the war against SGBV in Kenya. 
Their participation was crucial in ensuring consensus, quality and ownership of the processes 
and the report, which will act as a roll out template for other counties. 

This report documents compliance level of the County governments of Meru, Kwale, Kisumu 
and Migori with national and international legal frameworks in the prevention and response to 
GBV; The report also provides

1. Summarized views of Council of Elders and leaders from these counties use of formal 
justice systems in GBV cases; and

2. A way forward towards the national and county government approach for the 
implementation of laws, policies and regulations on the prevention, response and 
management of GBV.

This report emphasizes the progressive nature of the Kenyan Constitution which has an elaborate 
bill of rights and strong provisions for the upholding womenís rights, and the recognition of 
equality of men and women and their entitlement to enjoy equal opportunities in the political, 
social and economic spheres. Through this report, NGEC hopes to provide transparency on the 
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progress of the governmentsí compliance with gender responsive laws.

Thank you.

Winfred Lichuma, E.B.S.
Chairperson
National Gender and Equality Commission 



AUDIT OF COUNTY GOVERNMENTS COMPLIANCE WITH NATIONAL AND INTERNATIONAL LEGISLATIVE 
PROVISIONS ON GBV - 2015

vii



AUDIT OF COUNTY GOVERNMENTS COMPLIANCE WITH NATIONAL AND INTERNATIONAL LEGISLATIVE 
PROVISIONS ON GBV - 2015

viii

Audit Findings Dissemination Meeting held at Silver Springs on 12th June 2015
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•	 Cultural practices that endorse various forms of sexual violence e.g. FGM
•	 Stigma and discrimination

The use of the formal justice system has been discredited by some, as this has been found to:

•	 Be irrevocably adversarial and in some cases damages relationships within the family, 
neighborhoods and communities

•	 Takes a long time to finalize a case
•	 Be out of reach for many communities due to distance, cost especially to children, persons 

with disabilities, women, the elderly, minority and marginalized groups
•	 Some of the cases need not go to the courts and this burdens the court system itself

The statistics around SGBV are high especially against women. This fact can be seen from the 
various statistics of government on SGBV cases. The Kenya Demographic and Health Survey 
(KDHS) 2014 indicate that women are more likely to experience physical violence committed 
by their spouse/partner than men and that sexual violence committed by a spouse/partner 
is not as prevalent as physical violence. 38 percent of ever-married women age 15-49 have 
ever experienced physical violence committed by their husband/partner, while 23 percent 
experienced violence in the 12 months prior to the survey. Nine percent of ever-married men 
age 15-49 have ever experienced physical violence committed by their wife/partner, while 5 
percent experienced violence in the 12 months prior to the survey. About 14 percent of women 
and 4 percent of men have experienced sexual violence committed by a spouse/partner.

Gender-based violence, particularly against women and children, is on the rise in Kenya as 
evidenced by Gender Violence Recovery Centreís 2012 statistics that showed that among the 
cases reported, 2,532 were attributed to sexual violence while 422 were on physical violence. 
A 2010 study conducted by UNICEF on Violence against Children showed that nearly one in 
three females and one if five males experiences at least one episode of sexual violence before 
reaching age 181. These statistics are supported further by the 2014 Annual Crime Report by 
the National Police Service which indicated that cases of sexual violence had increased in some 
aspects especially for defilement. 

Type of violence 2012 2013 2014

Rape 786 953 893

Defilement 3387 3286 3685

Incest 284 226 240

Sodomy 110 108 106

Abduction 75 59 68
Kenya National Police Service Annual Crimes Report 2014
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3.5  Way Forward: County Government.
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3.6.3 Way forward: Elders 
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4.4.1 About the Council of Elders of Kwale
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•	 There is some work going on in the counties that has some impact on SGBV. Most of 
the work done is around awareness on SGBV and those issues that heighten SGBV for 
example alcoholism. 

•	 This work has been done in collaboration with non-governmental organisations in the 
counties with some counties funding the work of the said NGOs. 

•	 The counties have made more strides towards compliance largely at policy and regulatory 
level. This includes passing of laws on alcoholism 

•	 Budgetary constraints have also been experienced with regard to implementing 
regulations. This calls for affirmative budgetary processes for gender and other activities

•	 All the counties are yet to enact legislation or policies that specifically address gender 
based violence. 

•	 Some policies and regulations have been passed dealing with SGBV. This includes laws 
on alternative rite of passage, beach access and management

•	 Economic empowerment of women and youth has been identified as key to tackling 
SGBV and counties have put in place funding through revolving funds. 

•	 The counties identified lack of knowledge on this issue as being a draw back in the fight 
against these vices

•	 Council of Elders are seen as a crucial institution in the fight against SGBV. They have 
a role in ensuring the community lives in harmony. This they do by carrying out a lot 
of awareness and resolving disputes. Their role is therefore important even where they 
cannot resolve certain disputes like rape. They therefore need their capacities enhanced 
especially in the understanding and application of the national and county laws and 
policies where they are in existence on SGBV. 

•	 There is need to have continuous training for the police on SGBV both by the national 
government and by the counties. The measures that are found in other places such as 
gender desks that help to prevent stigma in the reporting of these cases are missing. 
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•	 Lack of capacity of the county assembly members and the officials in the county 
governments on gender and SGBV. 

•	 Lack of a specific budget for SGBV in both counties is also a worrying issue in the 
implementation of any projects identified by the counties. 

•	 There are no statistics in the counties on the magnitude of cases on SGBV and this will be 
good in helping them understand and plan in the implementation of their work. 

•	 The department of gender in the counties and the county governmentís officials and 
assembly members need to have their capacities enhanced on gender and SGBV. This 
will help them identify their roles and plan their work on gender and SGBV. It will also 
help the county governments and assemblies in proposing the laws and policies to be 
passed by the assemblies and to seek for sufficient budgetary allocation for this work.

•	 Lack of  a multi-sectoral understanding and work on SGBV 

•	 There is lack of other supporting institutions in dealing with SGBV including rescue 
homes and centres, SGBV centres in hospitals, lack of gender desks at police stations

•	 The county governments and assemblies need to be helped in the identification and 
development of laws and policies and other measures to deal with SGBV cases in order 
to be compliant

•	 Lack of adequate knowledge, skills and understanding on gender, SGBV, laws and policies 
and dispute resolution mechanism by CoEs in carrying out their work

•	 There are no critical monitoring and evaluations components on SGBV cases which will 
help with the responses required

•	 The Kuria Council of Elders should have been included as this is one area that is highly 
affected by SGBV

•	 The campaigns against SGBV by the UN and other bodies does not include the CoEs who 
have  a lot influence in their communities
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• To enhance the capacities of the County governments, the County Assemblies on Gender 
and SGBV specifically

• To enhance the capacities of the county governments and assemblies on gender sensitive 
budgeting and carry out an audit where this is said to have been carried out

• To start the process of working on the provisions of Article 159 of the Constitution on 
the role of traditional justice mechanism

• To initiate the multi-sectoral approach mechanism in the work around SGBV in the 
counties which brings in all the players, the health, police, judiciary, CoE, and other 
NGOs

• To continue making frequent follow up visits and meetings
• To help in documenting and disseminating best practices on SGBV

• County governmentís require legislation and policies that directly address SGBV
• The County governments should enhance their linkages and collaboration with other 

stakeholders in SGBV and in particular the CoE
• The County governments should focus on enhancing the capacity of key players in the 

fight against SGBV such as MCAs, youth and gender officers 
• The County governments should lobby for adequate budget allocation towards SGBV 

response such as  the establishment of shelters and rescue homes in the counties
• The county governments to support the work of the CoE

• The CoE require a clear understanding of their role as outlined in Article159 of the 
Constitution

• The CoE require clarity on the types of cases that they can handle and those that they do 
not have jurisdiction over especially criminal cases

• The CoE should implement exchange learningís with other traditional justice systems so 
as to learn and exchange best practices

• The CoE have a crucial role in awareness creation around SGBV and should utilize this 
opportunity

• The CoE  to work with county governments  and national governments of the day  and 
also work with the members of the national  and county assemblies to ensure they 
succeed in their work

• To audit laws and policies of the county governments and push for implementation of 
the said laws and polices

9.1 County Governments

9.2 Council of Elders
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 10.0 Annexes

Annex I: Respondents/ participants questionnaire
ANNEX1: ADVISORY ON THE USE OF FORMAL JUSTICE SYSTEMS ON GBV AND AUDIT 
OF COUNTY GOVERNMENT COMPLIANCE WITH NATIONAL AND INTERNATIONAL 
LEGISLATION/PROVISION ON GBV

RESPONDENT’S NAME
RESPONDENT’S DESIGNATION
RESPONDENT’S PHONE 
NUMBER
RESPONDENT’S EMAIL
ORGANIZATION
DATE OF INTERVIEW
LOCATION OF INTERVIEW

Introduction

The UN Women and the National Gender and Equality Commission  has commissioned a study 
on the use of the Formal Justice Systems on GBV and also a spot check to audit and monitor 
the county governments compliance with National and International Legislation/provisions on 
GBV. We would like your perspectives on the subject based on the following set of questions. 
Your time is highly appreciated.

Question Response

What in your opinion is Kenyaís current human 
rights situation  on GBV and the use of the Formal 
and informal justice systems
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Kindly discuss the different forms of GBV 
encountered in the county.

LEGISLATIVE  AND POLICY MEASURES

Have you read or seen any Kenyan laws and 
policies that are relevant on GBV?

Do any of the laws and policies have any gaps?

What laws have been passed by the county 
government designed to deal with SGBV and gaps 
earlier identified in our national laws

What regulations have been passed that address 
GBV

What bills have been proposed in response to SGBV

What policies have been passed by the county 
government in dealing with GBV

What policies have been proposed to deal with GBV
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ADMINISTRATIVE/PROCEDURAL MEASURES (PREVENTIVE AND SUPPORTIVE MEASURES)

Kindly describe some of the services   victims/
survivors of GBV access in this area 

What supportive and protective measures has the 
county undertaken with respect to GBV

Gender desks
Safe houses

What empowerment measures have been 
undertaken by the county with regard to GBV

Sensitization 
Training of relevant officers (police, health officers, 
teachers, social workers, community workers)
Training of the county government

COUNTY STRATEGY IN DEALING WITH GBV

What strategies has the county put in place to deal 
with GBV 

Having segregated data
Having a multi-sectorial approach in dealing  with 
GBV
Rehabilitation of offenders

What strategies have been put in place for medical 
response to GBV

What activities have been planned towards 
elimination of GBV

What measures have been put in place to deal 
with discriminatory laws, customs, traditions and 
religious practices that perpetrate GBV

What strategies have been put in place to guide 
informal justice system dealing with GBV

What kind of budget has been allocated towards 
GBV activities

Thank you very much for your time!
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Annex 2: Meeting Council of Elders- program
ANNEX 2: ADVISORY ON THE USE OF FORMAL JUSTICE SYSTEMS ON GBV AND AUDIT 
OF COUNTY GOVERNMENT COMPLIANCE WITH NATIONAL AND INTERNATIONAL 
LEGISLATION/PROVISION ON GBV

TIME ACTION RESPONSIBLE 

8.00-8.30 Registration NGEC

08.30 ñ 09.30 Welcome and Opening Remarks

Expectations
Workshop Objectives

NGEC
UN WOMEN

Mavisi

09.30 ñ 10.30 Sexual and Gender Based Violence
Definition, Myths and Stereotypes
Situation in Kenya

Mavisi

10.30 ñ 11.00 TEA BREAK

11.00 ñ 11.30 Role of Council of Elders in GBV cases (sharing in 
plenary)

Mavisi

11.30 ñ 01.00 International and National Standards on GBV
Constitution
CEDAW
Sexual Offences Act
Female Genital Mutilation Act
Victim Protection Act
Penal Code
Counter Trafficking in Persons Act

Mavisi

01.00-02.00 LUNCH BREAK

02.00 ñ 3.00 ADR and the role of Council of Elders Mavisi
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Annex:  3: Constitutional Provisions that protect and promote women rights
The following constitutional provisions aim at protecting, promoting and fulfilling the rights 
of women. They have a bearing to the elimination of SGBV and can be used by the counties to 
address SGBV issues. 

NO ARTICLE PROVISION RELEVANCE TO SGBV

1 2(1) This Constitution is the supreme law 
of the Republic and binds all persons 
and all State Organs at both levels of 
government 

All acts done must be in conformity 
with the constitution

2 2(4) Any law including customary 
law, that is inconsistent with this 
Constitution is void to the extent of the 
inconsistency, and any act or omission 
in contravention of this Constitution 
is invalid

Cultural practices that allow 
for violence against women are 
unconstitutional 

3 2(5) The general rules of international law 
shall form part of the law in Kenya 

Any rules that outlaw violence and give 
interpretation to what SGBV is will be 
recognised

4 2(6) Any treaty or convention by Kenya 
shall form part of the law of Kenya 
under the Constitution

Any treaty that Kenya has signed that 
relates to SGBV is part of the laws 
applicable in Kenya

5 10(2)(b) Values include human dignity, equity, 
social justice, inclusiveness, equality, 
human rights, non- discrimination 
and protection of the marginalised

These principles apply to women 

6 19(2) The purpose of recognising and 
protecting human rights and 
fundamental freedoms is to preserve 
the dignity of individuals and 
communities and to promote social 
justice and the realisation of the 
potential of all human beings

The reasons of protecting women 
against SGBV is to preserve their 
dignity

7 19(3) (a) The rights and fundamental freedoms 
in the Bill of Rights belong to each 
individual and are not granted by the 
State 

Women are entitled to the same rights 
found in the Bill of rights and other 
rights not in the bill but are recognised 
or conferred by law and are not 
inconsistent with the Constitution

8 21(1) It is the fundamental duty of the State 
and every State organ to observe, 
respect, protect, promote and fulfil 
the rights and fundamental freedoms 
in the Bill of Rights

Women can hold government and any 
state organ accountable for the failure 
to honour any of their obligations 
regarding their fundamental rights 
and freedoms
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9 21(3) All State organs and all public officers 
have the duty to address the needs 
of vulnerable groups within society 
including women, older members 
of society, persons with disabilities, 
children, youth, members of minority 
or marginalised communities, 
and members of particular ethnic, 
religious or cultural communities 

Women can hold state organs 
accountable if they do not address 
their needs

10 21(4) The State shall enact and implement 
legislation to fulfil its international 
obligations in respect of human rights 
and fundamental freedoms

The law will protect the rights of 
women living with HIV 

11 22(1), Every person has the right to institute 
court proceedings claiming that a 
right or fundamental freedom in the 
Bill of Rights has been denied, violated 
or infringed, or is threatened 

This gives one the right to seek justice 
and file suit in court for any violation 
of their right

12 22(2), In addition to a person acting in their 
own interest, court proceedings under 
clause (1) may be instituted by
A person acting on behalf of another 
person who cannot act in their own 
name
A person acting as a member of, or 
in the interest of , a group or class of 
persons
A person acting in the public interest; 
or
An association acting in the interest of 
one or more of its members

A person can have their rights pursued 
on their behalf

13 22 (3) (c ) No fees may be charged for 
commencing the proceedings

Fees will not be a hindrance in pursuing 
ones rights

14 22 (3) (d) The court, while observing the 
rules of natural justice, shall not be 
unreasonably restricted by procedural 
technicalities

Ensures that courts will not lock out one 
because of procedural technicalities 

15 24 A right of fundamental freedom in 
the Bill of Rights shall not be limited 
except by law, and then only to the 
extent that the limitation is reasonable 
and justifiable in an open and 
democratic society based on human 
dignity, equality and freedom, taking 
into account all relevant factors

Ensures that government does not 
limits the rights of anyone without 
justification and only by law
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16 26(1) Every person has the right to life Ensures that one shall not be denied 
their right to life through unjust laws, 
policies and practices

16 27(1) Every person is equal before the law 
and has the right to equal protection 
and equal benefit of the law

Prevents Discrimination against 
women because of their gender or 
health status

17 27(4) The State shall not discriminate 
directly or indirectly against any 
person on any ground, including race, 
sex, pregnancy, marital status, health 
status, ethnic or social origin, colour, 
age, disability, religion, conscience, 
belief, culture, dress, language or birth

Outlaws for sex and health status to be 
used to discriminate against women 

18 27(5) A person shall not discriminate 
directly or indirectly against another 
person on any of the grounds specified 
or contemplated in clause 4.

Ensures that discrimination shall not 
happen directly or indirectly

19 28 Every person has inherent dignity and 
the right to have that dignity respected 
and protected

Women are to be treated with respect 
and dignity 

20 29 (a), (c) 
(d) and (f)

Every person has the right to freedom 
and security of the person, which 
includes the right not to be 
Deprived of freedom arbitrarily or 
without just cause
( c) subjected to any form of violence 
from either public or private sources;
(d)subjected to torture in any manner, 
whether physical or psychological
(f) treated or punished in a cruel, 
inhuman or degrading manner

26 43 (1) Every person has the right-
To the highest attainable standard 
of health, which includes the right 
to health care services, including 
reproductive health care

27 43(2) A person shall not be denied 
emergency medical treatment

28 45(2) Every adult has the right to marry a 
person of the opposite sex, based on 
the free consent of the parties
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31 47 Every person has the right to 
administrative action that is 
expeditious, efficient, lawful, 
reasonable and procedurally fair
If a right to fundamental freedom of 
a person has been or is likely to be 
adversely affected by administrative 
action, the person has the right to be 
given written reasons for the action

32 48 The State shall ensure access to 
justice for all person and, if any fee 
is required, it shall be reasonable and 
shall not impede access to justice

Access to justice is paramount

33 53(1)(d) Every child has the right-
(d)to be protected from abuse, neglect, 
harmful cultural practices, all forms 
of violence, inhuman treatment 
and punishment, and hazardous or 
exploitative labour

Protects children from all forms of 
violence

34 55(d) The State shall take measures, including 
affirmative action programmes, to 
ensure that the youth-
Are protected from harmful cultural 
practices and exploitation 

Prohibition of such cultural practices 
including FGM, forced marriages and 
early marriages

35 59
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Annex 4: International Treaties and Conventions and Declarations that Kenya has signed that 
have a bearing to SGBV

0.TREATY

United Nationals Declaration on the Elimination of Violence Against Women (1993)

International Convention on Civil and Political Rights

International Convention on Economic Social and Cultural Rights

The Convention on the Elimination of All Forms of Violence Against Women (1993)

The Rome Statute (1998)

The Convention on the Rights of the Child (1990)

The African Charter on Human and Peoples Rights (1981)

The Protocol to the African Charter on Human and Peoples Rights on the Rights of Women in 
Africa (Maputo Protocol, 2003)

The Solemn Declaration on Gender Equality in Africa (2004)

The Protocol on the Prevention and Suppression of Sexual Violence Against Women and Chil-
dren-International Conference on the Great Lakes Region (2006)

The African Charter on the Rights of the Child (2006)

The Declaration of the Heads of States and Governments of the Member States of the International 
Conference on the Great Lakes on Sexual and Gender Based Violence (2011)
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Annex 5: Laws and Policies on SGBV in Kenya

LAWS

Sexual Offences Act (Act No 3 of 2006) Revised edition 2007

The Prohibition Against Female Genital Mutilation (Act NO 32 of 2011)

The Counter Trafficking in Persons Act ( Act No 8 of 2010)

The Penal Code (Revised Edition 2012)

The Children Act (2001)

The Criminal Procedure Code (Revised Edition 2012)

The Victim Protection Act (Act No 17 of 2014)

The Marriage Act (Act No 4 of 2014)

The Matrimonial Property Act ( No 49 of 2013)

The Protection against Domestic Violence Act 2015

POLICIES

The 2005 Policy Framework for the Implementation of Post Rape Care Services

The Kenya Adolescent Reproductive Health Policy 2003

Education Gender Policy 2007

National Gender and Development Policy

The Vision 2030 Second Medium Term Plan (2013-2017)

National Reproductive Health Strategy (2009-2015)
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